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RECOMMVENDED CORDER

The parties presented this case by a stipulated record to
Robert E. Meal e, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.
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STATEMENT OF THE | SSUE

The issue is whether Petitioner is entitled to any funding,
under the Florida Education Finance Program for those full-tine
equi val ent students whom Petitioner enrolled, taught, and
initially reported, in a dropout prevention program but whom

Petitioner later reported in a | ower-funded basic program after



di scovering that these full-tinme equival ent students exceeded the
| egi sl atively inposed enrollnment ceiling applicable to the
program group of which the dropout-prevention programis a part.

PRELI M NARY STATEMENT

By |etter dated February 28, 1996, Respondent i nforned
Petitioner that, due to, anong other deficiencies, Petitioner's
m sreporting of nunerous full-tinme equival enci es, Respondent was
reduci ng Petitioner's 1993-94 Fl orida Education Fi nance Program
al | ocati on by $346, 428.

By letter dated April 23, 1996, Petitioner requested a
formal hearing.

The parties waived a hearing and presented the case by way
of 21 stipulated exhibits and 10 deposition transcripts.

FI NDI NGS OF FACT

1. On average, Florida school districts receive about 50
percent of their financial support from state sources, 43 percent
fromlocal sources, and 7 percent fromfederal sources. In
1993-94, the Legislature appropriated $4, 526,812, 758 under the
Fl ori da Educati on Finance Program (FEFP) and required | ocal
fundi ng of $3, 109, 579, 079.

2. Two parts of the FEFP funding process are relevant to
this case: setting weighted enrollnent ceilings (caps) and
reporting full-time equival ent students (FTEs). This case arose
when the Auditor General discovered that Petitioner reported

Dropout Prevention FTEs as | ower-funded, basic education FTEs.



Petitioner reported these FTEs in this fashion due to its concern
that it would receive no FEFP funding for these FTEs, if reported
as Dropout Prevention FTEs, because they were over the cap set
for the program group of which the Dropout Prevention program was
a part.

3. Setting caps takes place in two stages. The first and
generally nore inportant stage starts with the preparation by
each school district of projections, for the foll ow ng school
year, of FTEs by program The second stage of setting caps
requires that Respondent make conplicated, technical adjustnents
when actual FTEs, by program group, exceed the cap for that
program group.

4. The terms, "program' and "program group,"” are inportant.
For 1993-94, Section 236.012(1), Florida Statutes (1993) (al
references to "Section" shall be to the 1993 Florida Statutes),
identifies the follow ng program groups and their constituent
pr ogr ans:

1. Basic prograns. --
a. Kindergarten and grades 1, 2, and 3.
b. Gades 4, 5, 6, 7, and 8.
c. Gades 9, 10, 11, and 12.
2. Special progranms for exceptional
students. - -
[list of 15 exceptional student education
prograns, such as specific |earning

disability and enotional ly handi capped]

3. Special adult general education
prograns. - -

* * *



4. Special vocational -technical prograns
| ob-preparatory. - -

* * *

5. Special vocational -technical -adult
suppl enent al . - -

* * *

6. Students-at-risk prograns.--
a. Dropout prevention.
b. Kindergarten through grade 3 ESOL
[ Engl i sh Speakers of O her Languages].
c. Gades 4 through 8 ESQL.
d. Gades 9 through 12 ESQOL.

5. Each district initially submts its FTE projections to
Respondent where various persons with progranmatic and fundi ng
expertise exam ne and review the projections for accuracy. The
cap-setting process continues when, pursuant to Section
216.136(4), Respondent forwards the FTE projections to the Public
School s Education Estimating Conference (Estimating Conference),
whi ch consists of representatives of the House and Senate staffs,
the Governor's O fice, and the Joint Legislative Commttee. The
Esti mati ng Conference accepts, increases, or decreases the FTE
projections and sends its projections to the Florida Legislature,
whi ch, in deciding upon FEFP appropriations for the next school
year, may accept, increase, or decrease the Estimating
Conference's FTE projections. This marks the end of the first
stage of the cap-setting process.

6. Both stages of the cap-setting process reveal a finely

tuned fundi ng process that weighs the need for predictability in

fundi ng, so that the Legislature can know how much it is sending



to the districts and each district can know how much it will have
to spend, against the need for flexibility, so that, for

instance, if Hurricane Andrew sends numerous ESOL students from
Dade County to Hill sborough County, after the first stage of the
cap-setting process is conpleted, the receiving school district
can obtain the funds properly to educate these children.

7. The second stage of the cap-setting process is described
in Section 236.081(1)(d). Section 236.081(1)(d)1 authorizes
Respondent to calculate a "maxinmumtotal weighted full-tinme
equi val ent student enrollnent for each district.” O course,
Section 236.081(1)(d)2 directs Respondent to begin the second
stage of the cap-setting process by starting with the FTEs set at
the end of the first stage, or, in other words, the "enroll nent
estimates used by the Legislature to calculate the FEFP."

8. Section 236.081(1)(d)3 directs Respondent to cal cul ate
caps by groups of program groups. Referring back to the above-
cited statute listing programgroups, Goup 1 is the first of the
six listed groups, which is nearly all of basic education. G oup
2 includes the second and sixth groups, which are, respectively,
exceptional student education (ESE) and students-at-risk prograns
(At-Ri sk), including Dropout Prevention. The rest of Goup 2 is
m nor parts of basic education and all vocational education
prograns in grades seven thorough twelve. Goup 3 consists of

all adult education prograns.



9. The nost conplicated part of the second stage of setting
caps is described in Section 236.081(1)(d)3.a-c. This section
first makes clear that this part of the cap-setting process does
not involve Goup 1, which, as noted above, is nearly all of the
basi ¢ education prograns. Two provisions nake this clear.

First, Subsection 236.081(1)(d)3.a and b apply only to G oups 2
and 3. Second, the |ast sentence of Section
236.081(1)(d)3.b.(1V) states: "For any calculation of the FEFP
the enrollnment ceiling [i.e., cap] for [Group 1 shall be

cal culated by nmultiplying the actual enrollnent for each program
in the programgroup by its appropriate program weight."

10. Section 236.081(1)(c) directs the Legislature to
establish annually in its General Appropriations Act a cost
factor for each of the listed prograns under the six program
groups. This adjustnment reflects, for instance, the greater cost
of educating ESE students versus basic-education students.

11. The remainder of this recomended order will ignore
G oup 3 because it plays no role in this case and its nmention
unnecessarily conplicates the presentation of information.

12. Section 236.081(1)(d)3.a describes the caps for Goup 2
as the sumof the weighted caps (i.e., stage-one FTEs for each
programtines a cost factor for each progran) for each program
contained in Goup 2. The resulting cap nust be increased by the

recei pt of FTEs fromthe Departnent of Health and Rehabilitative



Services (now Departnent of Juvenile Justice), but this
adjustnent is irrelevant to this case.

13. Section 236.081(1)(d)3.b addresses the possibility of
over-enrol I ment. (The discussion of reporting FTEs takes place
later in this recommended order.) Section 236.081(1)(d)3.b
directs Respondent, "for any calculation of the FEFP," to foll ow
a specific procedure when actual enrollnents exceed the cap for
G oup 2; the purpose of the procedure is to reduce the "weighted
[actual] enrollment for that group to equal the enroll nent
ceiling [i.e., cap]."

14. Section 236.081(1)(d)3.b(l) directs Respondent first to
subtract the weighted cap for each programfromthe wei ghted
actual enrollnment for that program |If the result is greater
than zero for any program Section 236.081(1)(d)3.b(1l) directs
Respondent to cal culate a reduction proportion "for the progrant
by dividing the net amount by which the wei ghted actual
enrol Il ment in the program group exceeds the weighted cap for the
group by the gross anount by which the wei ghted actual
enrol Il ments in over-the-cap individual prograns exceed the
wei ghted caps for each of these groups.

15. An illustration is useful. Assune a hypothetical group
subj ect to capping that contains only four prograns with caps of
100, 100, 300, and 500 FTEs. Assune actual enroll nments,
respectively, of 100, 100, 380, and 490 FTEs. The reduction

proportion for the third program which is the only over-the-cap



program would contain a nunerator of 70 (because of the netting
of the 10 under-the-cap FTEs in the fourth group) and a
denom nat or of 80.

16. Section 236.081(1)(d)3.b(Ill) directs Respondent to
mul tiply the resulting reduction proportion by the total anount
by which the programgroup's enroll ment exceeds the cap. The
first sentence of Section 236.081(1)(d)3.b(1V) directs Respondent
to subtract the resulting prorated reduction amount fromthe
program s wei ghted enrol |l nent.

17. An inportant principle energes at this point: the
over-the-cap issues are determ ned on the basis of the program
group. Over-the-cap FTEs in prograns within a group are offset
by unused FTEs from under-the-cap prograns in the sane group.

18. As already noted, the | ast sentence of Section
236.081(1)(d)3.b(l1V) directs Respondent to calculate the cap for
Goup 1 by multiplying the actual enrollment in each program by
its cost factor. In the sane vein, Section 236.081(1)(d)3.c
limts the maxi mumreduction for Goup 2 (and Goup 3) by
stipulating that the weighted enroll nent shall be not |ess than
the sumof the followng two nunbers. For progranms with cost
factors of 1.0 or nore, such as ESE and At-R sk prograns,
Respondent nust, as required by Section 236.081(1)(d)3.c(l),
multiply the "reported FTE'" by 1.0. For prograns with cost

factors of less than 1.0, Respondent nust, as required by Section



236.081(1)(d)3.d(Il), multiply the "projected FTE" by the actual
cost factor.

19. Thus, the effect of Section 236.081(1)(d)3.c(l) is to
provide that the weighted cap for G oup 2 is never |less than the
anount yielded by nmultiplying the "reported FTE[s]" for al
prograns in the group with a cost factor of 1.0 or nore by 1.0.
However, it is inportant to note that the m nimal funding
guar anteed by Section 236.081(1)(d)3.c(l) does not ensure that
all over-the-cap FTEs in, say, Dropout Prevention or Specific
Learning Disabilities, wll receive a cost factor of no less than
1.0, even if over the cap; instead, the statute guarantees only
that, after all adjustnments, no district will receive less than a
cost factor of 1.0 for all reported FTEs in G oup 2.

20. Turning to the reporting of FTEs, Section 236.081(1)(a)
requi res each school district to conduct no nore than ni ne week-
| ong surveys for the purpose of reporting actual FTEs. This
statute also requires that each district conpute its FTEs "in
accordance with the regul ations of the state board."

21. For 1993-94, Respondent issued a docunent entitled
"Standard Procedures for Reporting FTE Earned, Course and O her
| ssues Regarding the Florida Education Finance Program 1993-94"
(Standard Procedures).

22. Standard Procedures requires districts to use the cited
procedures "for reporting unwei ghted FTE by student by course,

for allocating residual FTE to courses funded through the Basic



Program categori es after special program by student by course FTE

is allocated, and for maintaining audit documentation for FTE

reporting procedures and elenents.” Standard Procedures, page 1

23.

St andard Procedures requires districts to sort their

course records into "rank order”™ wth all so-called "special™

prograns, which includes all progranms in the ESE and At-Ri sk

program groups, in the first group to be reported, and all basic

prograns in the second group to be reported. Standard

Procedures, page 11.

24.

However, each district may choose

in which order the special program category
courses will, in fact, receive consideration.
That is, if a student has course records with
FEFP Program Nunbers in two special program
categories and one Basic Program the
district may chose [sic] which of the special
program cat egories gets selected for
consideration first for determ nation of FTE
Ear ned, Course, except that BOTH specia
program cat egori es are consi dered and FUNDED
before any time for the Basic Programis
consi dered for funding.




Standard Procedures, pages 11-12.

25. Prior to submtting its FTEs on the approved form each
district nmust edit its data so that, anong other things, "[a]ll
courses with special program FEFP Program Nunbers nust be
consi dered and funded prior to considering courses with Basic
program nunbers [subject to two exceptions irrelevant to this
case]." Standard Procedures, page 20.

26. For reporting FTEs in a Dropout Prevention program
St andard Procedures provides:

Section 228.041(29), Florida Statutes as
amended, provides the definition of a dropout
student. However, a student neeting this
definition nust also neet the eligibility and
programrequirenments as set forth in Section
230. 2316(4), Florida Statutes. Finally, only
t hose students who neet the eligibility
criteria, are admtted to the program
according to the adm ssion procedures, and
participate in instruction specified in any
one of the eligible dropout prevention
prograns under operating procedures in an
approved district dropout plan, as approved
by the Departnment of Education for 1993-94,
may be reported as FTE in FEFP Program Nunber
120 [ Dropout Prevention Progranm. :

All students who are reported as
participating in the Dropout Prevention
Program nmust be properly shown as being in
one of the Dropout Prevention Program
categories. Failure to properly identify the
programw |l result in the FTE Earned,

Course, being nulled for the record

subm tted.

St andard Procedures, page 27
27. After each district reports its FTEs, Respondent

cal cul ates the proper FEFP funding by nmultiplying the appropriate



FTEs by the appropriate base student allocation, which, under
Section 236.081(1)(b), the Legislature nust set annually inits
Ceneral Appropriations Act. Under Section 236.081(1)(c),
Respondent then multiplies applies the cost factor for each
program before undertaking the second stage of the cap-setting
descri bed above and in Section 236.081(1)(d).

28. I n 1993-94, the base student allocation was $2501. 05,
the cost factor for grades 4-8 basic education was 1.0, the cost
factor for grades 9-12 basic education was 1.224, and the cost
factor for dropout prevention was 1.615. In 1993-94, the funding
al l ocated for basic-education students was $1000- $1500 | ess per
student than the funding allocated for dropout prevention.

29. During 1993-94, Respondent reported 15,166.04 full-tine
equi val ent students (FTEs) in nine elenentary schools, four
m ddl e schools, three high schools, one adult education center,
one area vocational -technical school, two exceptional centers,
and two ot her educational centers.

30. Rule 6A-1.0451, Florida Adm nistrative Code, provides
t hat the Conm ssioner of Education shall prescribe the dates for
FTE surveys. ( Al references to Rules are to the Florida
Adm ni strative Code.) For 1993-94, the FTE surveys took place
July 12-16, 1993; COctober 4-8, 1993; February 7-11, 1994; and
June 20-24, 1994.

31. Rule 6A-1.0451(7) provides that districts shall report

the FTEs in all special prograns in the special program cost



factor prescribed in Section 236.08(1)(c), "when the student is
eligible and is attending a class, course, or program which has
met all of the criteria for the special programcost factor."

32. By nenorandum dated March 9, 1994, in connection with
t he February FTE survey, one of Petitioner's deputy
superintendents directed Petitioner's Director of Managenent
I nformation Services to change 127 unwei ghted FTEs fromthe
Dropout Prevention programto a basic programto "prevent us from
exceedi ng our caps in Category [Goup] 2 prograns.”

33. Petitioner later reported these FTES by reporting them
as basic education FTEs when they were eligible for, enrolled in,
and previously reported in the Dropout Prevention program

34. By Audit Report issued Cctober 20, 1995, the Ofice of
the Auditor Ceneral determned that Petitioner m sreported 86.52
unwei ghted FTEs as basi c education FTEs, when it shoul d have
reported them as Dropout Prevention FTEs. The Audit Report al so
recl assified one student, at 0.4165 unwei ghted FTEs, fromthe
Dropout Prevention programto a basic education programdue to
t he absence of adequate docunentati on.

35. Rule 6A-1.0453(2) authorizes the Auditor General to
conduct audits of districts receiving FEFP funding. Rule
6A- 1. 0453(3) requires the audit report to identify:

(a) Errors in the reported full-tinme

equi val ent nenbershi p by program cat egory;
(b) Inproper classification or placenent of
i ndi vi dual students assigned to educati onal

al ternative or exceptional student prograns;
and



(c) Failure of classes or progranms to neet
criteria established by the State Board
[citations omtted] for basic or special
progr amns.

36. Rule 6A-1.0453(4) provides:

Upon recei pt of an official audit report, the
Deputy Comm ssioner for Planning, Budgeting
and Managenent shall conpute the anpbunt of
adjustnent to the district's allocation of
state funds necessary to conpensate for the
errors or deficiencies noted in

subsection (2). In those instances where a
student has been inproperly classified or

pl aced in an exceptional student program and
in those instances were a special program
fails to neet the prescribed criteria, the
adj ustmrent shall be conputed on the basis of
t he basic program cost factor for which each
student qualifies. Except for adjustnents
made during the fiscal year in which the

di screpanci es occurred[,] adjustnents shal

be limted to fund all ocati ons and no changes
shall be made in full-tinme equival ent
menber shi p dat a.

37. By letter dated February 28, 1996, Respondent advi sed
Petitioner of a reduction in FEFP funding for the 1993-94 school
year, resulting fromthe findings of the Audit Report, of
$346,428. A letter dated February 12, 1999, from counsel for
Respondent to counsel for Petitioner, identifies the portion of
this sumattributable to the m sreporting of Dropout Prevention
FTEs as $267, 715.

38. Rule 6A-1.0453(5) requires Respondent to provide
official notice to Petitioner of all adjustnents follow ng the
i ssuance of the audit report. This notice nust include a

"statenment citing the specific Iaw or rule upon which the finding



of each discrepancy is based, and the authority under which the
adjustnment is to be made

39. The parties participated in an informal conference, as
provi ded by Rul e 6A-1.0453(6). The parties have largely franed
the issue in the informal conference as whether Petitioner is
free to report Dropout Prevention FTEs as basic education FTEs.
The parties were unable to resolve this issue.

40. Attenpting to find a basis for conprom se, Respondent's
representatives reviewed Petitioner's Dropout Prevention records
in the hope of finding grounds for determ nations of
ineligibility, so as to permt a reclassification of over-the-cap
Dropout Prevention FTEs as basic education FTEs and al |l ow sone
funding, as the Audit Report did in the case of the one student
i nproperly classified for the Dropout Prevention program

41. However, Respondent's representatives were unable to
find such docunentation errors. Thus, Respondent has mai ntai ned
its position that the Dropout Prevention FTES in excess of the
enrol I ment cap are funded at zero, not even at the | esser basic
education rate. (Sonetines, Respondent's w tnesses express the
zero funding differently by saying that the over-the-cap Dropout
Prevention FTEs do not generate their own FEFP funds, but
participate pro rata in the FEFP funds generated by the
under -t he-cap Dropout Prevention FTEs. However, this anounts to

the sane thing: no nore FEFP funding for enrolling and teaching



over-the-cap Dropout Prevention FTEs. All references in this
recommended order to zero funding thus include prorate funding.)

42. Nothing in the record cites the authority by which
Respondent zero-funded the over-the-cap Dropout Prevention FTEs,
whom Petitioner reported as basic education FTEs. Interestingly,
si x of Respondent's enployees cited the "law' that over-the-cap
FTEs, presumably by group rather than individual program receive
zero funding, but not one of themcould cite to the authority for
this "law." (Eggers, page 17; Stewart, page 11; CGoff, page 11
Pi erson, page 10; Butler, page 30; and Jarrett, pages 20 and 22.)

43. Section 236.012(2) states in part that the purpose of
the FEFP is:

(2) To increase the authority and
responsibility of districts for deciding
matters of instructional organization and

met hod and to encourage district initiative
in seeking nore effective and efficient neans
of achieving the goals of the various

progr amns.

1. The material provisions of the above-described | aws
remain in effect today. The issue of funding over-the-cap FTEs
in At-Ri sk prograns is not unique to this case. Another case
i nvol vi ng Putnam County is reportedly pending. Also, an Audit
Report issued June 15, 1995, involving FEFP funding for the
Hi | | sborough County School District found intentional

m sreporting of over-the-cap ESOL FTEs as basic education FTEs to

avoi d zero fundi ng.



2. Respondent's Policy Director, Link Jarrett introduced a
much- needed perspective when he alluded to the necessity of
bal anci ng t he educati onal needs of children against the conpl ex
fundi ng consi derations that have dom nated this dispute.
M. Jarrett testified:

. Wwe are nmaking a good faith effort to
the parent and to the child to place the
student in the program regardl ess of what
the funding is. That's easy for nme to maybe
say at the State |evel.

* * *

the basic [tenet] on equal education
opportunity in serving these children is you
pl ace themin the prograns that they need to
be served in. And to some extent, you m ght
take a risk in exceeding your cap. And is
that worth not placing a student in a program
and not giving himthe appropriate--1 would
say no.

[If | were a District Finance Oficer], |
woul d be sayi ng serve the kids, and where
they fall--1 would give you ny best estimate
of the children to be served, and | would
serve themin those progranms, and | would | et
the chips fall where they may.

Transcript of Link Jarrett deposition, pages 39-40.

CONCLUSI ONS OF LAW

3. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter. Section 120.57(1).

4. Neither party argues the burden of proof in its proposed
recommended order. Courts generally assign the burden of proof

on the party wwth the affirmative of the issue. See, e.g., Young

v. Departnent of Community Affairs, 625 So. 2d 831 (Fla. 1993);




Depart ment of Banking and Finance v. Osborne Stern and Conpany,

Inc., 670 So. 2d 932 (Fla. 1996). Absent the Audit Report and

the action taken by Respondent to recal culate the Goup 2

wei ghted cap, Petitioner would have retained the funds in dispute
over the classification of the Dropout Prevention FTES.

Respondent has the affirnmative of the issue to show that
Petitioner is entitled to zero funding for its over-the-cap
Dropout Prevention FTEs. Although the burden of proof is on
Respondent, the sane findings, conclusions, and recomrendati on
woul d have followed if the burden of proof had been on
Petitioner.

5. Petitioner's main argunment is that Dropout Prevention
FTE reporting is voluntary and, thus, Petitioner could, for any
reason, choose to report these FTEs as basic education FTEs.

6. This argunment is unsupported by Rule 6A-1.0451(7),
which requires that districts report students in special prograns
as FTEs in the special programin which they are receiving
instruction. The cited provision at page 11 of Standard
Provi sions, which requires the presentation of special program
FTEs prior to basic program FTEs, al so conpels that Petitioner
classify its Dropout Prevention FTEs in the Dropout Prevention
program (unl ess they qualified for another special program in
whi ch case Petitioner could exercise discretion—as between or
anong two or nore such special prograns, but not as between or

anong one or nore special prograns and one or nore basic



prograns). The contrary result would, anong other things,
distort the enrollment data, on which future educational planning
i s based.

7. In support of its contrary argunent, Petitioner relies
primarily on the cited provisions of page 27 of the Standard
Procedures, which provides that Petitioner "may" report as
Dropout Prevention FTEs only those students neeting various
criteria. This use of "may" does not nean that such reporting is
perm ssive or voluntary, rather than mandatory. Rather, such use
of "may" neans that districts are only permtted to report as
Dropout Prevention FTEs those students who neet the various
criteria.

8. (C ose exam nation of the Dropout Prevention provisions,

i ncluding the "may" cl ause, and the other cited portions of the
St andard Procedures explains the use of "may." The assunption of
the Standard Procedures is that districts will want to report
FTEs in the prograns wth the highest possible cost factors.

This bias built into the Standard Procedures acknow edges no
downside to this reporting practice, as would be consistent with
t he absence of punitive zero funding for over-the-cap Goup 2
FTEs.

9. Although Petitioner may not generally report Dropout
Prevention FTEs as basic education FTEs, the cited provisions at
pages 11-12 and 20 of the Standard Procedures establish an

exception to this general prohibition. As provided by these



cited provisions, the general requirenent to report speci al
program FTEs only as speci al program FTEs, rather than basic
program FTEs, applies only as long as the special program FTEs
are funded. By inplication, once the special program FTEsS are no
| onger funded, a district may report these FTEs under basic
prograns, which would ensure the mninmal cost factor accorded
basi ¢ educati on FTEs.

10. The exception that allows districts to report and
Respondent to fund as basic educati on FTEs what woul d ot herw se
be unfunded speci al program FTEs explains the action of the
Audi tor General, upon discovering inadequate docunentation for
one reported Dropout Prevention student, in converting his
Dropout Prevention FTE to a basic education FTE, rather than zero
funding the student. Simlarly, this exception explains the
actions of Respondent's representatives in seeking evidence of
addi tional students failing to neet the criteria of the Dropout
Prevention program Respondent, too, sought the chance to
reclassify these over-the-cap Dropout Prevention FTEs as basic
education FTEs in order not to zero fund them

11. The exception that allows districts to report and
Respondent to fund as basic educati on FTEs what woul d ot herw se
be unfunded special program FTEs is not |imted to speci al
program FTEs that are unfunded due to the disqualification of the

program or the student. This exception applies equally to



speci al program FTEs that woul d ot herw se be unfunded because
t hey exceed the group cap.

12. In providing for caps, the Legislature did not
expressly authorize zero funding for all over-the-cap Goup 2
FTEs. What is clear fromthe conplicated capping statute is that
the Legislature allowed a district effectively to borrow unused
wei ght ed, bel ow-the-cap FTEs fromone programin Goup 2 to
of fset wei ghted, above-the-cap FTEs from another programin
Goup 2. This liberal approach to funding over-the-cap prograns
does not suggest an intent to zero fund over-the-cap prograns in
over-the-cap groups.

13. Consistent with this Legislative intent are the
al ready-di scussed provisions of the Standard Procedures
prioritizing the reporting of "funded" special - program FTEs.

14. In addition to the lack of |egal support for the policy
of zero funding over-the-cap special program FTEs, two practical
issues may arise as a result of this policy of depriving
districts even of basic education funding for such FTEs. First,
districts that would take the risk of reduced funding of FTEsS in
nonmandat ory speci al progranms, such as Dropout Prevention and
ESOL (as opposed to ESE), mght find thensel ves unable to take
the risk of no fundi ng whatsoever. These districts would thus
reduce or elimnate these inportant prograns. Second, districts
bel atedly finding thenselves in a grave financial situation due

to zero funding may be tenpted to take advantage of the nore



i beral treatnent afforded by Respondent and the Auditor General
to students or prograns determ ned not to neet the criteria of
t he applicable special program The funding distinction
mai nt ai ned bet ween over-the-cap special program FTEs and
di squalified special progranms or students in special prograns
invites abuse of the FEFP funding process by individual district
enpl oyees achi eving the nonconpliance of sufficient nunber of
cunul ative files or even of program docunentation to ensure that
the over-the-cap special program FTEs are funded as basic
education FTEs. A funding policy that prefers disqualified FTEs
to over-the-cap FTEs defies |ogic because the greater culpability
attaches to the acts and om ssions that produce the
di squalification of a student or an entire programthan to the
acts and om ssions that result in the over-enrol |l nent of special
program students, especially when the enroll nment census of a
| arge conponent of the G oup 2 students--ESE--is nmandatory and
| argely out of the control of the districts.

15. In the final analysis, Petitioner has provided
i nportant Dropout Prevention educational services through an
eligible programto eligible students, but has provided the
services to nore students than the Legislature agreed to fund at
enhanced | evels. Respondent's punitive remedy of zero funding
t hese over-the-cap special program FTEs | acks any explicit | egal
authority, serves no legitimte educational or funding policy,

and is arbitrary and capricious. Funding these over-the-cap



speci al program FTEs as basic education FTEs is supported by the
| aw and | ogi c.

RECOMVENDATI ON

It is

RECOMVENDED t hat the State Board of Education enter a final
order declaring that Petitioner is entitled to: a) funding at
t he Dropout Prevention cost factor for any FTEs that qualified to
be reported as Dropout Prevention FTEs and that were not over the
Goup 2 cap; and b) funding at the basic education cost factor
for any remaining FTEs that qualified to be reported as Dropout
Prevention FTEs, but were over the Goup 2 cap.

DONE AND ENTERED this 13th day of April, 1999, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 13th day of April, 1999.



COPI ES FURNI SHED

Anne Longnan

Edw n A Stei nneyer

Lew s, Longman & Wl ker, P. A
Post O fice Box 10788

Tal | ahassee, Florida 32302-0788

Dean Andrews

Deputy GCeneral Counse

Departnent of Education

1701 The Capitol

Tal | ahassee, Florida 32399-0400

M chael H. d enick, General Counsel
Depart ment of Education

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

Honor abl e Tom Gal | agher
Commi ssi oner of Education
Departnent of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormmended order nust be filed with the agency that w |
issue the final order in this case.



